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OPINION BY ADMINISTRATIVE JUDGE PAGE

Pittrnan Construction Company, Inc. (Pittman, the Contractor, or Appellant), was awarded
Contract No. DACW29-93-C-0081 by the U.8, Army Corps of Engineers, New Orleans District (the
Government or Respondent) in the amount of $2,564,264. The contract was entitled “Lake
Ponchartrain LA. & Vicinity, Hurricane Protection Project, High Level Plan, 17th $t. Outfall Canal,
Flood Protection Improvement Project, Capping of Floodwalls, East Side Improvements, Orleans
Parish, LA.” The work required Pittman to construct three types of floodwalls along the 17th Street
Canal in New Orleans, Louisiana: Type I, Type II, and Type ITI. During construction of the Type 1
floodwall, the Contractor experienced problems with movement of the monoliths beyond the
tolerance specified by the contract. It is Pittman’s contention that the lack of structural integrity of
the existing sheet pile around which the concrete was poured, and relative weakness of the soils,
permitted the concrete to shift during construction, resulting in monoliths that were not in alignment
as required by the contract. The Appellant subsequently filed a claim seeking additional
compensation in the amonnt of $809,659 and a time extension of eighty days. Following the
Contracting Officer’s denial of its claim, Pittman filed this timely appeal.

On April 4, 1997, with the Board’s approval, the parties entered into an agreement to resolve
the appeal by means of Alternative Dispute Resolution (ADR), using the Board’s nonappealable,
Summary Binding Trial procedure. The parties filed position papers setting forth, in their respective






SEP-22-2085 11:44 P.04,22

4, In late 1993, the Contractor began experiencing difficulty in construction of the Type [
floodwalls, resulting in movement of the Type I concrete caps (monoliths) beyond specified
tolerances and resulting in the Government’s rejection of Pittman’s work. (Appellant’s Position

Paper, § 10).

5. Pittman alleged that, in late November 1993, the Government furnished Pittman copies of
some soil boring logs in response to the Contractor’s request. Pittman avers that the Government
represented at the time that these were complete records relating to the soil and other physical
conditions at the project site. (Appellant’s Position Paper, § 11). The information was needed by
Pittman to prepare its submittal for the cofferdam, as required by the contract. There was no
evidence that Pittman ever requested any soils information or other physical data prior to submission
of its bid.

6. Pittman submitted its initial draft plan for the cofferdam in December 1993; this was later
revised and then accepted by the Government. The actual cofferdam design was done by Mr. Ed
Morphy, a consulting structural engineer; unfortunately, Mr. Morphy passed away not long
thereafter. Pittman was thus deprived of the services of the well-regarded engineer who had been
privy to, or had made, certain engineering asstinptions in designing the cofferdam. The lack of Mr.
Morphy’s particular knowledge and expertise regarding the cofferdam may have contributed to the
difficulties later experienced by Pittman, as it used the cofferdam in attempting to support the
concrete formwork during construction. ’

7. According to Appellant’s Position Paper, Pittman repeatedly requested the Govemment to
provide all soils investigation report and other essential information, by means of written
correspondence, in meetings, and during jobsite discussions during the seven-month period from
December 1, 1993 through August 30, 1994, Pittman stated that the Government was not
forthcoming with the information requested, and that it ultimately resorted to a formal request
pursuant to the Freedom of Information Act (FOIA) to obtain the necessary information.
(Appellant’s Position Paper, § 12). In response, the Government asserted that it provided all
information requested on a timely basis. It is the Govetnment’s position that Pittman did not request
information other than soil borings until it made its FOIA request, at which time the material
promptly was furnished. Mr. Ashley, the Government’s Area Engineer for the project, testified it
was his practice to advise contractors to file an FOIA request where, as here, the documents were
not available within his office, and would require several other offices to research their files and
compile the information.

8. On February 8, 1994, the Government issued a Notice of Contract Deficiency regarding the
placement of monoliths 18, 20, 22 and 24 as exceeding the allownble tolerances of section C3D-4.2
of the specifications. (R.4, Tab C-4). By letter dated February 16, 1994, the Contractor requested

that the monoliths not be removed and claimed the appearance of the monoliths was good enough
to permit them to remain in place,
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9, The contract plans for the Type I cap show reinforcing steel (rebar) placed around the
existing floodwall sheet pile and attached by tie wires, but not welded together or connected to the
steel piling by any rigid method or means. In detail, the rebar-to-sheet pile assembly consisted of
a % inch diameter (#5) rebar (one per sheet pile) passed through a nominal two-inch diameter
handling hole near the top of the sheet pile, and, two rebars per linear foot, each % inch #6 in
diameter (see Drawing 8 of 16), passed through and rested upon a nominal 2" by 3" hole in the sheet
pile near the dry bottom on the protected side. Studs of % inch in diameter by eight inches long were
tack welded to the lower four feet of the sheet pile on the floodside only and on both sides above that
level, to bond concrete to the sheet pile. Vertical rebars (#6 per linear foot) and horizontal (%#4) bars
were placed in & mat parallel to the form. Chairs (spacers) were attached to the vertical rebars with
tie wire. The forms were set up on each side, with the chairs used to hold the space between the
rebars and the form face. The rebar was not so rigidly tied to the sheet pile so as to move the top of
the forms; there was 1o structural connection (ability to transfer shear and movement) between the
existing sheet pile, the reinforcing steel and the formwork to have transferred any deflection of that
sheet pile to the top of the formwork, and further, to have pushed the formwork out of tolerance.
The steel reinforcement inside the forms lacked the necessary rigidity to transmit forces from the
sheet pile to the formwork. :

10.  Pictures and a videotape of the construction operations depicted the formwork support
system. In selecting a method of support for the framework during construction of the Type I
unbalanced concrete caps, Pittman planned for, and first used, a mat on the ground with diagonal
braces for the wall alignment. While the Contractor regarded this as “normal procedure” for such
wotk, it was not successful, Pittman augmented this procedure and used the mat, plus a steel beam
for struts and diagonal braces, and began welding steel straps to the sheet piling to hold the bottom
of the forms after they separated during the initial pouring of the Type I caps. About mid-April
1994, Pittman began the use of “armor plating,” which involved placement of a steel beam against
the cofferdam to brace the concrete forms. That cofferdam had been installed a number of feet
floodside to keep the floodwall base area dry while the existing floodwall sheet pile was being
capped (see Drawing 7 of 17). The cofferdam consisted of steel sheet piles which were from 8-16
feet in length, with an average penetration of only 6 feet; the cofferdam was not installed in a straight
line. To compensate for the unevenness of the cofferdam, Pittman filled in gaps between it and the
- J-beam with 2" by 4" wooden shims at irregular spacings. The plans and specifications did not call
for the use of the cofferdam to brace the concrete support system. There was no evidence Pittman
chose the cofferdam as a brace based upon a prior technical analysis, or that it made calculations to

determine the adequacy of the support of the amount of load the cofferdam would have to withstand
as the concrete was poured.

11.  Pittman claimed that movement at the top of the existing sheet pile, when concrete was being
poured, resulted in movement of the whole formwork system toward the floodside. Critical to this
theory were assumptions that the stabilization slabs were “points of fixity,” and that the concrete
remained a fluid during the entire pour. However, the stabilization slabs were not restrained, and,
considering the small deflections of the existing sheet pile, the concrete slabs would tend to move
as that sheet pile was loaded. The concrete would not remain a perfect fluid from bottom to top of
the Type I concrete cap, A small increase in the strength of the poured concrete would reduce the

4
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lateral pressures it imposed on the sheet pile. The top of the formwork did move out of tolerance,
due to the Appellant’s failure adequately to design or construct the concrete formwork system,
including lack of sufficient bracing. Pittman’s reliance upon the cofferdam as the anchorage for the
support of the formwork was a poor choice, as it was not strong enough to withstand the pressures
Pittman should have anticipated would be exerted during constraction. The sheet pile of the
cofferdam deflected as the load of the concrete was exerted against it, and uneven support was given
to the concrete formwork, resulting in the shifting of the concrete caps during construction. I find
the movement of the monoliths to be attributable to the inadequate manner in which Pittman braced
the formwork.

12.  On March 21, 1994, the Government issued Notice of Construction Deficiency No. 4 for
concrete placement of monolith 4 out of the allowable tolerances of the contract. (R.4, Tab C-7).
The Government’s letter dated March 25, 1994 directed Pittman to submit a plan to correct the
defective concrete monolith. (R.4, Tab C-8). By letter dated May 35, 1994, the Government
requested the Contractor to submit a proposal for a credit for the monoliths which were placed out
of the specified tolerances. (R.4, Tab C-9). By letter dated May 5, 1994, the Government requested
that the Contractor submit a proposal for a credit to the Government for the Type I monoliths whete
were placed out of the specified tolerances. (R.4, Tab C-10).

13, By letter dated June 7, 1994, the Government again requested Pittman to submit a credit
proposal. (R.4, Tab C-11). The Contractor responded by letter dated June 15, 1994, and requested
design calculations on rotation of sheet pile and all soil information used to design the project. (R4,
Tab C-12). Pittman submitted an FOIA request dated June 21, 1994, secking sheet pile and soil
information. (R.4, Tab C-13), and amplified its request by seeking additional information under
FOIA by letter dated June 22, 1994 (R.4, Tab C-14), This request concerned soils along the wall that
would have been obtained by taking borings. The Government responded to Pittman’s FOIA request
by letter dated June 22, 1994, advising that while the soil report was being provided, the Government
did not have any design calculations on rotation of sheet pile with respect to actual construction
conditions. (R.4, Tab C-15). By letter dated July 1, 1994, Pittman indicated that all soil data
requested had been received by June 27, 1994, and requested another meeting to discuss the
difficulties it had experienced. (R.4, Tab C-16).

14. By letter dated July 5, 1994, the Government advised that if Pittman intended to assert the
existence of a differing site condition, prompt notice should be given to the Government in
accordance with the contract specifications, and all claims should be presented in a timely manner.
The Government advised Pittman it must provide specific information regarding the nature of
conditions different from those shown in the contract, so that the Government might conduct its
investigation. (R.4, Tab C-17). |

15.  Pittman submitted the Roussel Engineering, Inc. (Roussel) report dated July 5, 1994 by letter
of the same date. (R.4, Tab C-18). The report, prepared by Dr. Herbert Roussel, contained extensive
calculations detailing his analysis, and a letter summarizing his findings. Dr. Roussel concluded
“[T}his soil is so weak and may have been further weakened by the additional driving of the sheet
pile that increasing the penetration can not get the deflection within tolerance. After some period
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of time the soil may regain strength that was lost from driving.” Dr. Roussel also criticized the
reasonability of the specified tolerances, asserting it was not appropriate for the floodwall. He noted
that driving the sheet pile weakened the soil, and that there had not been sufficient time for the soil
to recover strength before concrete was placed. In addition to Dr. Roussel, Pittman also consuited
with expert engineer George Stoll.

16.  The Government confirmed receipt of the Roussel report by letter dated July 7, 1994. The
Govermment restated that a differing site conditions claim must identify what site conditions were
encountered that were different from those shown in the contract. The letter also took exception to
the facts as posited by Pittman in its letters. (R.4, Tab C-19).

17. By letter dated July 7, 1994, the Contractor referred to 2 summary sheet with detailed
information regarding the “Sequence of Events Regarding Forming and Placement of Concrete for
Monoliths.” (R.4, Tab C-20). . Pittman’s letter also referenced the recent death of Mr. Ed Morphy,
a consulting engineer retained by the Contractor to review the “serious concrete wall alignment
problems” experienced during construction. Pittman stated that due to Mr. Morphy’s death, and the
fact that it had not received information from the Government until June 27, 1994, Pittman had been
unable to provide a detailed engineering report until July 5, 1994.

.18.  The Government responded by letter dated July 11, 1994 to a number of statements in
Pittman’s letters dated July 1, 5, and 7, 1994, indicating the Government’s position that Pittman had
erred in these letters. (R.4, Tab C-21). The letter stated that the Government was not aware of any
request by Pittman for information beyond soil borings, especially soil reports and design
calculations, until June 15, 1994. The Government also disputed Pittman’s minutes of the jobsite
meeting held on April 20, 1994, and stated that Mr, Duhon, the Government’s project engineer, had
told Pittman it must advise the Contracting Officer what condition in the field was different from
that indicated in the contract so that any claim could be investigated.

19.  The Government, by letter dated July 15, 1994, accepted all Type I floodwalls placed to date,
including the twelve monoliths which were placed out of tolerance. The letter advised that while
Pittman continued to allege that movement of the permanent shect pile cansed additional effort to
place the concrete cap within specified tolerances, it was the Government’s contention that Pittman’s
congrete formwork system was inadequate to support the forms during placement. The letter advised
that Pittman had not provided any data to support its position that the permanent sheet piling was
moving, or that any such movement would adversely have affected the work had Pittman not chosen
to tie its formwork to the sheet pile. (R.4, Tab C-22).

20. By letter dated July 22, 1994, the Government restated some of the items that had been
discussed at a July 12, 1994 meeting with Pittman. (R.4, Tab C-23). Specifically, the Government
asserted again that any movement of the sheet pile would not have affected the Contractor’s
placement effort had it not chosen to tie the formwork to the sheet pile. The Government maintained
that the adjustments being made during the concrete placement were necessitated by the inadequate
Contractor-provided support system, as substantiated by recorded movements up to two inches in
the support [-beam. As a result, the Government contended that Pittman’s claim for additional
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conipensaﬁon had no merit. The letter also referenced Mr. Ashley’s statement that Pittman would
not be held responsible for movement of the completed cap resulting from the eccentric load
conditions.

21. By letter dated July 27, 1994, Pittman expressed disagreement with the Government’s
position, submitting a second report from Roussel which the Contractor claimed substantiated its
position. (R.4, Tab C-24). The second report contaitied observations made by Dr. Roussel of sheet
pile movement during concrete placement. It described in detail the manner in which Pittman braced
the formwork, and discussed the formwork support system provided for monoliths 104, 108, and
110. Tt also referenced a device set up by Dr. Roussel to monitor sheet pile movement using a stylus
attached to an arm that was designed to record a change in position of the sheet piling. Dr. Roussel
also mentioned that data contained in the logs of the soil borings was necessary to determine the
movement of the sheet pile. The report stated, “{I]t is my opinion hat v s0il dat;
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pile_would_be a problem.” [Emphasis added]. Dr. Roussel concluded by making sever
recommendations regarding the formwork support system to ameliorate the problem.
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22.  Government witnesses Buddy Burmns, Chester Ashley, and Dennis Duhon questioned the
efficacy of Dr. Roussel’s test, which was made during adverse weather conditions while a vibrator
was being used during pouring the concrete. They felt that either the rain, or the vibration, or both
invalidated the readings obtained.

23. . Pittman documented its account of the events since the first monolith was placed out of
tolerance in a letter dated August 8, 1994. It alleged that “unforeseen and unanticipated difficulties
almost doubled” the planned time and cost to install the monoliths within the specified tolerances.
(R.4, Tab C-25), Pittman argued the Government had superior knowledge of actual site conditions
and potential construction problems, and that the Government had impliedly warranted the
conditions to be encountered in addition to the Government’s project design.

24. By letter dated August 19, 1994, the Government restated its position that Pittman was
responsible for constructing the concrete caps within specified tolerances. Pittman was informed
that, if it continued to disagres, it should request in writing a final decision by the Coniracting
Officer, and provided all information necessary to quantify, qualify, and certify the claim. (R.4, Tab
C-26). Pittman, by letter dated August 25, 1994, expressed its concern that the Government had not
explained the factual and/or legal basis for denying the claim, and advised Pittman would assert in
writing a documented claim for payment of additional compensation and request an extension of
contract performance time. (R.4, Tab C-27). The Government replied on September 2, 1994, stating
its position concerning the merits of the claim had not changed. (R.4, Tab C-28).

25. The Government informed the Contractor, by letter dated September 6, 1994, that it was

behind in its work progress and that 10% of the amount of future progress payments would be
withheld until satisfactory progress was achieved. (R.4, Tab C-29).













































